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OVERVIEW OF
ASIAN

COMPETITION
LAW SYSTEMS

®* Modern Antitrust law in Asia

® Transplant to Japan

® Korea’s problem with chaebols
® China’s WTO accession

® Singapore and Hong Kong reluctant

adoption as part of global trends
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ROLE OF
PRIVATE
ENFORCEMENT
IN ASIAN
COMPETITION
LAW
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Historically private litigation has been of only minor |
importance

Several jurisdictions still limit private claims to ‘follow-
on’ actions after the antitrust agency has decided
that of breach of a statutory prohibition has

occurred.

Procedural issues, use of agency-discovered
evidence, discovery of evidence and admissibility of
judgments in private actions can be problematic

However, private damages claims including requests
for preliminary injunctions have become increasing

common in several jurisdictions



® The Antimonopoly Law was imposed on an
occupied Japan by the Allied Occupation
government in 1947

® Ss.24-25 provided a right to private damages;
tort damages for antitrust violations were also

possible under the S.709 Civil Code

®* However, for almost 50 years the provisions
were not used by plaintiffs

® Intriguingly, one area where a considerable
deterrent effect has been noted is private
damages claims by local authorities in bid-
rigging cases in public procurement.
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o recover antitrust penalties and damages

® Shareholders can also use a deriva nctio

(f awarded against the company from the directors. Ss.423,847 Corporations Act




e illegal conduct;

® Discovery is limitec rdered by the court

(f ®* Some JFTC file documents can be requested to assist in some aspects of a claim
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® The principal target of the law has traditionally
been giant local conglomerates — the ‘chaebol’
O who were encouraged to grow during decades

® Monopoly Regulation and Fair Trade Act
\j (MRFTA) was introduced in 1980 g

of authoritarian rule

® MRFTA S.56 provides for private recovery of

SOUTH KOREA damages for violation of the provisions of the

l Act unless the defendant can prove absence of
negligence or intention regarding the violation

® Civil Code S.750 provides a general cause of
}) action for damages caused by intentional or
A negligent unlawful acts

® S56 cases thus beneficial to a plaintiff
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> is no sanction for
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®* KFTC documents may also be ordered to be disclosed in appropriate cases




e need to

el cases

=

® Punitive do

* But the pass on defence is not recognized but damages may be reduced on the j
‘fairness’ principle in civil law




® The Anti Monopoly Law 2008 was introduced
for a range of motives but was ostensibly part

of the new economic regulatory framework to

complement a market-based economic structure.

®* S.50 AML provides that enterprises shall be
liable for losses caused by their anticompetitive
conduct., which has not been explicitly

authorised by the State Administration for
Market Regulation (SAMR)

® Initially, it was thought that private enforcement
would be very limited in China but over the last
13 years it has become increasingly important

and with some notable cases in the IT sector.
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® The law and d« s. But may be relevant in
calculation of damag

®* SAMR can be ordered to disclose relevant documents where it has investigated
® But published decisions are not binding on the civil court and commitment & settlement
/) documents may not be used to prove infringements




* Additionc ading IT cases will strengthen

private enforce

® But the lack of private enforcement against major state-owned companies is noticeable
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HONG KONG

After more than 20 years of consideration the

Competition Ordinance 2010 was enacted

Big and small business in Hong Kong was hostile
to the enactment and government was hesitant to

legislate

The Ordinance has several significant flaws in
that only only mergers in telecommunications are
regulated and only follow-on private litigation is
permitted after an adverse finding in the
Competition Tribunal except where

anticompetitive conduct is pleaded as a defence.

Enforcement of the law only began in 2015
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* To dc 1as been launched

® In October 2021, c ved failed to successfully defend the

claim using a cartel defence. Tribunal held that there was no credible evidence of cartel activity
by the claimant.
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K ® The Singapore Competition Act was enacted in
1 2005

® Singapore, like Hong Kong, had argued against

O

competition law adoption for decades.

® As a result of free trade agreements with the US

S"\lGAPORE and Australia, Singapore agreed to enact a

l competition law

® Specific concerns about the possible anti

competitive effects of government linked
}) companies (GLCs) were a motivation for foreign
O governments to insist on adoption of a

competition law, though SG government had

also decided a law was necessary
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® No specific provision that © or Court determination of liability would be
/ binding on a court dealing with a follow-on civil claim
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® Private enforcement of competition law in Asia
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O varies considerably

® Japan, Korea have developed systems, but some

procedural difficulties persist especially in

CONCLUS'ONS relation to discovery

l ® China has a fairly new regime, but procedural
reforms may soon make it easier to bring
T private claims
}2\ ®* Hong Kong and Singapore have ineffective

private enforcement regimes and the
establishment of a stand-alone right is a

necessary precursor to improvement







